
 

Part 45 Fixed Costs vs Part 36 

…a ray of light in the gloom of fixed costs? 

Martin Lanchester, Guildhall Chambers 

The recent case of Broadhurst v Tan and Taylor v Smith [2016] EWCA Civ 94 (23 February 2016) has 

decided a point of apparent conflict between the fixed cost provisions for low value personal injury 

cases provided by Section IIIA Part 45, and the cost consequences of a Claimant equalling or beating 

its own Part 36 offer.  

The Court of Appeal resolved the question of how to assess costs when a Claimant had equalled or 

beaten its own offer. Under Part 36.14(3) the Claimant should be entitled to 'costs assessed on the 

indemnity basis', but it was not clear whether cases falling under the fixed costs regime should be 

restricted to the fixed costs or whether the Claimant was entitled to costs assessed on an hourly rate 

basis.  

To the relief of the Claimant market the Court of Appeal came to the conclusion that the hourly rate 

could be applied in addition to the fixed costs that would have been available to the Claimant.  Any 

double recovery in favour of the Claimant was acceptable as it provided further incentive for 

Defendant's to resolve cases when sensible offers were made. 

The Cases 

The two cases heard by the Court of Appeal were similar in nature but the judges at first instance 

had made opposite rulings. In Broadhurst v Tan HHJ Robinson in Sheffield County Court held that 

Part 36.14 applied but that 'profit costs assessed on the indemnity basis' was to be interpreted as 

being the same as the fixed costs. Whereas in Taylor v Smith HHJ Freedman in Newcastle County 

Court also held that Part 36.14(3) applied to Section IIIA cases but the costs were not limited to the 

fixed costs. Both sides appealed. 

The Rules 

Fixed costs for low value personal injury cases were introduced by Section IIIA CPR 45 and apply to 

claims submitted in the portal on or after 31st July 2013.  The Rules under 45.29B allow for costs and 

disbursements only in the sums fixed in table 6 of Rule 45.29C and I. There is an escape clause under 

45.29J for exceptional cases, but neither party sought to argue that beating a Part 36 offer was 

'exceptional'.  



 

Part 36.14 allows for a successful Claimant to receive a 10% uplift on damages, uplifted rates of 

interest on damages and costs and 'profit costs assessed on the indemnity basis'.  

The Master of the Rolls considered the arguments put forward in the appeal and found that there 

was a conceptual difference between fixed costs and assessed costs and that any tension between 

Part 45B and Part 36 must be resolved in favour of Part 36. This meant that  where a Claimant made 

a successful part 36 offer in a section IIIA case they would be awarded fixed costs to the last staging 

point provided by 45.29C and Table 6B and would then be awarded costs to be assessed on the 

indemnity basis in addition from the date the offer 'became effective'. No apportionment was 

required even if it led to a generous outcome for the Claimant. 

 

The case highlights the importance in these types of cases of making a good offer before 

commencing proceedings with the prospect of being able to recover the entirety of the fixed costs 

regime, as well as indemnity costs for the same work.  

 

 


